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Ms. Bernadette Wilson 

Acting Executive Officer 

Executive Secretariat 

Equal Employment Opportunity Commission 

131 M Street, NE 

Washington, DC 20507 

 

 

RE: Agency Information Collection Activities: Report of the Employer 

Information Report (EEO-1) and Comment Request 
 
 

Dear Ms. Wilson: 

 
The OFCCP Institute submits the following Comment in response to the U. S. Equal 

Employment Opportunity Commission (“EEOC”) Proposed Report of the Employment 

Information Request Report (“EEO-1 Report”) and Comment Request (“Report”), published in 

the Federal Register on February 1, 2016.
1
 

 

I. BACKGROUND ON THE INSTITUTE  

 
The OFCCP Institute is submitting this Comment on behalf of its Members and the 

Comment addresses the proposed EEO-1 Report.
2
 

 

The OFCCP Institute is a national not-for-profit membership organization that trains 

and educates Federal contractors and subcontractors (collectively “contractors”) in 

understanding and complying with their affirmative action and equal employment obligations.
3  

The OFCCP Institute helps contractors understand and effectively respond to and comply with 

the new complex and technology-based affirmative action and non-discrimination compliance 

obligations through training and education. 

 
                                                           
1
 Report of the Employer Information Report (EEO-1) and Comment Request, 81 Fed. Reg. 5113 (February 1, 

2
 Id. 

3
 The OFCCP Institute, Home Page, https://theofccpinstitute.org/ (last visited April 1, 2016).  The OFCCP Institute 

is not affiliated with the U.S. Department of Labor’s Office of Federal Contract Compliance Programs.   

http://www.regulations.gov/
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The OFCCP Institute is submitting this Comment on behalf of its Members that are 

representative of nine diverse industries, with over 498,000 employees, annual revenues ranging 

from below $10 million to over $1 billion, and a total of 8,965 separate establishments.
4
 

 
The OFCCP Institute recognizes the responsibility of all employers to compensate 

employees in a nondiscriminatory manner and to eradicate compensation discrimination where 

it exists.  The OFCCP Institute and its Members (collectively the “Institute”) applaud all efforts 

to make the workplace free from all forms of discrimination, and support and practice 

nondiscrimination in compensation and in other terms and conditions of employment.  To that 

end, The Institute agrees that the EEOC has a role in enforcement efforts that focus on 

compensation.  However, The Institute believes that the EEOC’s proposed compensation data 

collection program will not achieve its stated goals.  
 
II. FOCUS OF THIS COMMENT 

 

The Institute is deeply concerned about the nature of the Report and many of its 

constituent elements.  A central focus of this Comment will be on the unreasonable and baseless 

burden estimates relied upon by the EEOC in the Report.  Because of the wealth of reliable data 

provided by the Members with respect to the burdens created by the Report, The Institute will 

show that the burden estimates offered in the Report are erroneous in every respect.  In what 

follows, The Institute will present evidence which the Office of Management and Budget 

(“OMB”) should use to reject the Report because of the EEOC’s failure to address the cost of 

implementing and complying with the requirements proposed by the Report. 
 

III. THE EEOC’S PAPERWORK REDUCTION ACT BURDEN ESTIMATE IS 

UNREALISTIC 

 

A. Paperwork Reduction Act 

 

The Report was published by the EEOC under the Paperwork Reduction Act (“PRA”).
5
  

The purposes of PRA are to (1) “minimize the paperwork burden…from the collection of 

information by or for the Federal Government” and (2) “ensure the greatest possible public 

benefit from and maximize the utility of information created, collected, maintained, used, shared 

and disseminated by or for the Federal Government.”
6
 

 

As explained below, The Institute believes that the changes to EEO-1 Report as proposed 

by EEOC do not meet the requirements of the PRA.  

  

                                                           
4
 See Members Survey Results, Appendix A at 1. 

5
 Report of the Employer Information Report (EEO-1) and Comment Request, 812 Fed. Reg. at 5118.  

6
 44 U.S.C. § 3501; see also 81 Fed. Reg. at 5116 (citing these purposes as the “focus” for why W-2 earnings were 

selected as the measure of pay for the Revision). 
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B. The Report Underestimates the EEO-1 Report Burden 

 

The EEOC in the Report significantly changed the way it calculated its estimate of the 

revised EEO-1 survey respondents’ reporting hour burden from what it used for the current 

EEO-1 Report.
7
  Prior to 2016, the EEOC assessed the burden hour costs for filing the annual 

EEO-1 Report based upon the total number of EEO-1 reports filed with the agency.
8
   

 

In the proposed Report, the EEOC changed the annual burden estimate from the total 

number of reports filed to the number of companies expected to file EEO-1 reports.
9
  This 

change in calculations decreased the number of filers from 307,103 to 67,146 in the course of a 

single year and, concomitantly, reduced the estimate of the number of hours needed to file EEO-

1 reports with no explanation for how this reduction is accomplished.
10

  The EEOC claims that 

the new burden calculation “more accurately reflect[s] the way employers collect and submit the 

data for filing because the vast majority of employers file electronically and rely upon HRIS to 

populate their EEO-1 Reports.”
11

  That is not supported by the agency’s data. 

 

It does not appear that EEOC sought to confirm the change in the burden calculation 

with employers who actually complete EEO-1 reports.  Members who file EEO-1 reports believe 

that in making this change, EEOC is confusing electronic filing, with electronic uploading.  A 

significant portion of contractors take advantage of electronic filing but, according to Members 

this still requires the employer to manually enter its employment data into the EEO-1 report.   

 

Based on the Member responses, it is clear that EEOC has substantially underestimated 

the amount of time and money employers spend filing the current EEO-1 report.  In The OFCCP 

Institute’s survey, Members estimated it took them, on average, 91.14 hours and cost them an 

average of $10,293.21 annually to complete the current EEO-1 report.  These numbers are thirty 

times more than the 3.4 hours and $159.92 estimated by the EEOC for filing, certifying, and 

submitting their FY 2015 EEO-1 reports.
12

 

 

In addition, the proposed new methodology underestimates the time, effort and expense 

incurred by large multi-establishment employers such as the Members who have prepared and 

submitted, on average, 355 Reports per year.
13

  
 

C. The EEOC Substantially Underestimates Burden of Changes  
 

1. Sage Report did not calculate burden of revised EEO-1 report 

 

The EEOC commissioned the National Academy of Sciences (“NAS”) to complete a 

report with regard to the collection of data.  The resulting NAS Report, as discussed further on in 

this Comment, stated that the federal enforcement agencies needed a comprehensive plan for the 

                                                           
7
 NAS Report at 90. 

8
 81 Fed. Reg. at 5120. 

9
 Id. 

10
 Id. 

11
 Id. 

12
 See Members Survey Results, App. A at A-4. 

13
 Report of the Employer Information Report (EEO-1) and Comment Request, 812 Fed. Reg. at 5119. 
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use of the earnings data before initiating any data collection.
14

  The agencies told NAS that they 

wanted to use the compensation data to target “potentially noncompliant firms.”
15

  In response, 

the NAS panel drafting the NAS Report pointed out that the agencies did not outline “specific 

mechanisms by which the data would be assembled, assessed, compared and used in a targeting 

operation.”
16

  The NAS panel determined that a fundamental question needed to be addressed: 

“how earnings data should be integrated into the compliance programs that have to-date been 

triggered mainly by a compliant process, which, in their absence, includes relatively few 

complaints about pay matters.”
17

  Without a comprehensive plan that includes the form of the 

data collection, the panel concluded that the actual burden on employers and the costs and 

benefits of the collection could not be determined reliably.
18

  The NAS panel also reported to the 

EEOC that:  

 

…it is important to clearly understand the requirement and 

potential uses of data as a first step in determining their fitness for 

use, that is, the quality of the data.  Although it is assumed that, if 

these data are collected, they could greatly enhance the 

enforcement process, until EEOC and its cooperating agencies gain 

experience with collecting, processing, and using earnings data in 

field investigations and in litigation, it will not be known if the 

data are of sufficient reliability to support enforcement.
19

 

 

 The EEOC did not follow the recommendations of the NAS Report.  It hired Sage 

Computing to perform a “pilot study” but Sage did not develop and test any data collection tool 

with employers, as recommended by NAS.
20

  In the “pilot study,” Sage admitted that although it 

sent out burden cost surveys to EEO-1 participants, it did not receive any quantitative data from 

those respondents.
21

  So, EEOC, in developing its burden cost estimates, did not use any data 

from actual employers who file EEO-1 reports.
22

 

 

2. EEOC vastly underestimated implementation and annual costs 
 

For purposes of “marrying” the information from an employer’s payroll system to its 

HRIS system, EEOC estimated that it would take an HRIS professional earning $47.22 per hour 

for and 8 hours of work to complete the task.
23

  Based on this calculation, the EEOC determined 

that an average employer will incur a one-time implementation cost of $377.76 to perform this 

                                                           
14

 See Members Survey Results, App. A at A-3. 
15

 National Research Council. Collecting Compensation Data from Employers. Washington, DC: The National 

Academies Press, 2013 at 2 (“NAS Report”), available at http://www.nap.edu/catalog.php?record_id=13496. 
16

 Id. at 87. 
17

 Id. 
18

 NAS Report at 87. 
19

 Id. 
20

 Sage Computing, Final Report To Conduct a Pilot Study for How Compensation Earnings Data Could Be 

Collected From Employers on EEOC’s Survey Collection Systems (EEO-1, EEO-4, and EEO-5 Survey Reports) and 

Develop Burden Cost Estimates for Both EEOC and Respondents for Each of EEOC Surveys (EEO-1, EEO-4, and 

EEO-5), (Sept. 2015) at 109 (“Sage Report”), http://www.eeoc.gov/employers/eeo1survey/pay-pilot-study.pdf. 
21

 Id.  
22

Report of the Employer Information Report (EEO-1) and Comment Request, 81 Fed. Reg. at 5120. 
23

Id. 

http://www.nap.edu/catalog.php?record_id=13496
http://www.eeoc.gov/employers/eeo1survey/pay-pilot-study.pdf
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step.
24

   
 

The EEOC estimated 6.6 annual burden hours to complete the proposed EEO-1 Report.
25

  

The agency had previously calculated that it takes 3.4 hours to prepare the current EEO-1 and it 

now estimates that it would take an additional 3.2 hours annually to include the newly required 

W-2 data and hours worked data of the proposed EEO-1 Report.  Using the labor cost of $24.23 

an hour, the agency estimated completing the new W-2 and hours worked information in the 

revised EEO-1 Report will cost each employer $159.92 annually.
26

  

 

Based on The Institute’s Member survey, 74% of Members reported that employees’ W-

2 earnings data and EEO-1 data are in two different systems and that those systems do not 

communicate with each other in a way that would allow W-2 earnings data to be reported 

electronically into the EEO-1 snapshot data fields.
27

  Only 4% reported that its W-2 data and its 

EEO-1 report data came from the same system.
28

   

 

In order to enable the two systems to communicate so that the proposed EEO-1 Report 

can be produced, 75% of the Members responded that they would have to develop or purchase 

new software to enable their companies to match their EEO-1 data with W-2 data, at an average 

cost of $33,000.  In addition to the development costs, Members expect an average on-going 

burden of maintenance of the new system of 156 hours, as well as an average annual cost of 

$8,918.75. 

 

 As to the cost of preparing a second W-2, the Members reported creating one W-2 cost 

them an average of $16,388.64 for a workforce.
29

  The cost of mining and processing earnings 

information for a second, mid-year W-2, as required by the EEOC, would cost significantly 

more, as the mid-year would have to be compiled and vetted for this single purpose. 

 

In addition to the costs of the software update and on-going software costs as well as the 

costs for a second W-2, Members expect preparation of the first revised EEO-1 Report to take an 

average of 254.67 hours and to cost $34,469.38.
30

  After the first year, Members estimate 

preparing the revised EEO-1 Report will cost them annually 87 hours and $7,863.83.
31

 

 

Based on these estimates provided by our Members, the EEOC’s burden and cost 

estimates, which are not based on any input from employers who file EEO-1 reports, are not 

realistic and as a result their burden estimates do not meet the requirements of the PRA.  

 

  

                                                           
24

 Id. 
25

 Id. at 5119. 
26

 Id. 
27

 See Members Survey Results, App. A at A-4. 
28

 Id. 
29

 Id. 
30

 Id. 
31

 Id. 
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IV. COMMENT ON SPECIFIC PROVISIONS OF THE REPORT 

 

A. Background 

 

The issue of gender pay discrimination has been a major focus of the Obama 

Administration since its first days in office.  President Obama signed The Lilly Ledbetter Fair 

Pay Act on January 29, 2009 right after his inauguration.
32

  After his State of the Union Address 

in 2010
33

 in which he discussed the gender pay gap, President Obama established the National 

Equal Pay Enforcement Task Force (“Task Force”).
34

  The Task Force issued its 

recommendations in July 2010, which included a directive that federal EEO enforcement 

agencies should “collect data on the private workforce to better understand the scope of the pay 

gap and target enforcement efforts.”
35

  To this end the Task Force suggested the EEOC 

commission a study from NAS to learn what “data it should collect to most effectively enhance 

its wage discrimination law enforcement efforts.”
36

  The EEOC did so, and NAS issued its 

report, “Measuring and Collecting Pay Information from U.S. Employers by Gender, Race, and 

National Origin,” in 2012.
37

  Among NAS’s recommendations to EEOC was that the EEOC 

should collect “rates of pay,” not “actual earnings or pay bands;”
38

 that it should run a pilot 

study to test any compensation data collection instrument;
39

 and that the agency needed a plan to 

protect the confidentiality of the pay data.
40

   

 

In 2014, President Obama issued a Presidential Memorandum to the U.S. Department of 

Labor (“DOL”), “Advancing Pay Equality Through Compensation Data Collection.”
41

  This 

Presidential Memorandum resulted in a Notice of Proposed Rulemaking (“NPRM”) from the 

U.S. DOL’s Office of Federal Contract Compliance Programs (“OFCCP”) on August 8, 2014, 

which would have required certain federal contractors to submit compensation data reports to 

OFCCP.
42

  That NPRM has now been abandoned and replaced by this Report.
43

  However, the 

                                                           
32

 Lily Ledbetter Fair Pay Act, Pub.L. 111-2, 123 Stat. 5-7 (2009). 
33

 White House Office of the Press Secretary, Remarks by the President in State of the Union Address (January 27, 

2010; 9:11 pm), available at https://www.whitehouse.gov/the-press-office/remarks-president-state-union-address.  
34

 White House Office of the Press Secretary, Fact Sheet: New Steps to Advance Equal Pay on the Seventh 

Anniversary of the Lilly Ledbetter Fair Pay Act (January 29, 2010), https://www.whitehouse.gov/the-press-

office/2016/01/29/fact-sheet-new-steps-advance-equal-pay-seventh-anniversary-lilly; see also White House Equal 

Pay Task Force, Home Page, https://www.whitehouse.gov/issues/equal-pay.   
35

 National Equal Pay Enforcement Task Force Report, White House Equal Pay Task Force, Exec. Office of the 

President, (March 4, 2016), available at 

https://www.whitehouse.gov/sites/default/files/rss_viewer/equal_pay_task_force.pdf.   
36

 Id. 
37

 NAS Report, available at http://www.nap.edu/catalog.php?record_id=13496. 
38

 Id. at 89 
39

 Id. at 88. 
40

 Id. at 90-91. 
41

 Presidential Documents; Memorandum for the Secretary of Labor, Advancing Pay Equality Through 

Compensation Data Collection, 79 Fed. Reg. 20751 (April 11, 2014).  
42

 Government Contractors, Requirement to Report Summary Data on Employee Compensation, 79 Fed. Reg. 46563 

(August 8, 2014).  The OFCCP also rejected the NAS Report’s recommendation to use “rates of pay” as the measure 

of compensation and chose to use the W-2.  Id. at 46564. 
43

 Report of the Employer Information Report (EEO-1) and Comment Request, 81 Fed. Reg. at 5115 (citing to 

footnote 23 noting that OFCCP’s elected not to issue a final rule for its own pay collection data proposed rule in 

favor of utilizing the EEO-1 report). 

https://www.whitehouse.gov/the-press-office/remarks-president-state-union-address
https://www.whitehouse.gov/the-press-office/2016/01/29/fact-sheet-new-steps-advance-equal-pay-seventh-anniversary-lilly
https://www.whitehouse.gov/the-press-office/2016/01/29/fact-sheet-new-steps-advance-equal-pay-seventh-anniversary-lilly
https://www.whitehouse.gov/issues/equal-pay
https://www.whitehouse.gov/sites/default/files/rss_viewer/equal_pay_task_force.pdf
http://www.nap.edu/catalog.php?record_id=13496
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 Differential wage payments 

 Government cost-of-living 

allowances 

 Nonqualified deferred 

compensation plans 

 Notes received for services 

 Severance pay 

 Profit-sharing 

 Accrued leave payment 

 Outplacement services 

 Sick pay 

 Educational Assistance (if 

applicable) 
 

focus of the Report is the same as OFCCP’s NPRM—to maximize efficiency and effectiveness 

in enabling the federal enforcement agencies towards entities for which reported data suggest 

potential discrepancies in worker compensation.
44

 

 

B. EEOC Should Not Collect W-2 Data 
 

As outlined in David Fortney’s written testimony, submitted on behalf of The OFCCP 

Institute, at the EEOC’s March 16, 2016 Public Hearing, the biggest flaw with the proposal is the 

EEOC’s decision to reject the NAS recommendation of using rates of pay and to use W-2 

compensation data instead.
 45

  The stated goal of the Report is to compare the distributions of pay 

variances within current race, gender and ethnicity classifications, by EEO-1 Job Categories and 

salary bands of employers in the same industry or metropolitan area to find “statistics of 

interest.”
46

  Even if, the EEOC could find “statistics of interest,” which is highly questionable, 

The Institute is certain that the proposed use of W-2 data will not enable the EEOC to find any 

data relating to pay discrimination. 

 

The definition of “compensation” used by the IRS for purposes of the W-2 is extremely 

broad as it includes many items not generally considered earned income.
47

  The Institute, in its 

Letter of Comment to the OFCCP on the same subject, objected to its proposal to use W-2 data 

for the same reason.
48

  As in its letter to OFCCP, The Institute is providing the following 

partial list of earnings included in the IRS definition of compensation:
49

 

 

 Base pay 

 Over-time 

 Allowances and reimbursements - 

(including travel, transportation, 

moving or other business expense 

allowances or reimbursements) 

 Advance commissions 

 Signing bonuses 

 Retention bonuses 

 Performance bonuses 

 Equity adjustments 

                                                           
44

 79 Fed. Reg. at 20751.  
45

 Written Testimony of David S. Fortney, Esq. Fortney & Scott, LLC: Hearing of Public Input into the Proposed 

Revisions to the EEO-1 Report Before the U.S. Equal Employment Opportunity Commission (March 16, 2016), 

available at http://www.eeoc.gov/eeoc/meetings/3-16-16/fortney.cfm (“Remarks of David S. Fortney, Esq.” 

Addressing the Proposed Report of the Employer Information Report (EEO-1”). 
46

 Report of the Employer Information Report (EEO-1) and Comment Request, 81 Fed. Reg. at 5118 (noting the 

EEOC and OFCCP would develop a software tool that would allow investigators to highlight “statistics of interest”). 
47

 U.S. Internal Revenue Serv. Publication No. 5, Wages, Salaries and Other Earnings, (last visited April 1, 2016), 

http://www.irs.gov/publications/p17/ch05.html.  
48

 The OFCCP Institute, Comments on the Office of Federal Contract Compliance Programs Proposed Rule: 

Government Contractors: Requirement to Report Summary Compensation Data on Employee Compensation, p. 9-

11 (January 5, 2015) available at https://www.regulations.gov/#!documentDetail;D=OFCCP-2014-0004-0047.  
49

 U.S. INTERNAL REVENUE SERV., 5. Wages, Salaries and Other Earnings, 

http://www.irs.gov/publications/p17/ch05.html (last visited April 1, 2016). 

http://www.eeoc.gov/eeoc/meetings/3-16-16/fortney.cfm
http://www.irs.gov/publications/p17/ch05.html
https://www.regulations.gov/#!documentDetail;D=OFCCP-2014-0004-0047
http://www.irs.gov/publications/p17/ch05.html
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 Back pay awards 

 Employee achievement awards 

 Group-term life insurance 

 

In response to a question from EEOC Commissioner Chai Feldblum, The Institute is 

attaching to this Comment as Appendix B, a copy of the IRS instruction sheet for W-2s.  One 

look at the instructions shows that W-2 income data is over-inclusive.
50

  It also includes 

elements that are the result of benefits, employee choice, and which are highly variable year-to-

year.
51

   

 

The variability of W-2 data is why the NAS Report recommended that the EEOC use “rate 

of pay, not actual earnings or pay bands.”
52

  The NAS expert panel explained that while pay 

band collection “is attractive in that it aligns with the way human resources managers tend to 

look at compensation,” the best data is “most likely to be rates of pay.”
53

  The Sage Report, 

referred to by EEOC as the “Pilot Study,” rejected the NAS recommendation to use “rates of 

pay” and argued that W-2 definition should be used because it “considers all earned income, 

including supplemental pay components such as overtime pay, shift differentials and 

nonproduction bonuses.”
54

  The Sage Report supported its argument that W-2 data should be 

used by citing a 2014 Aon Hewitt survey that found “91 percent of organizations offer a variable 

pay program and expect to spend 12.7 percent on variable pay for salaried exempt employees in 

2015.”
55

  The Sage Report further supported its argument by saying, without any support, that 

“extracting W-2 data may not create a measurable burden for most respondents.”
56

   

 

 Based on the questions asked of David Fortney and others at the public hearing,
57

 it is 

clear that the EEOC is concerned that if it does not use W-2 definition of pay that it will be 

missing large amounts of pay for executives and others.
58

  However, even the Sage Report found 

that only 12.7 percent of pay is currently “variable,” which includes such “blue-collar” earnings 

as overtime and shift differentials but does not include the stock options of Wall Street traders of 

such apparent concern to the agency.  The EEOC is placing an enormous burden on employers 

to collect a small amount of additional pay.  

 

  

                                                           
50

 See IRS Wage and Income Statement Forms, Appendix B.  Appendix B includes relevant pages within the W-2 

instructions that explain the wide range of income that must be reported on the W-2 that far exceeds wages.   
51

 Id. 
52

 NAS Report at 89-90. 
53

 Id. 
54

 Sage Report at 7.  
55

 Id. at 7-8. 
56

 Id. at 8. 
57

 The U.S. Equal Employment Opportunity Press Release, EEOC Hears Wide Range of Views at Public Hearing on 

Proposed Changes to EEO-1 Form, (March 16, 2016) http://www.eeoc.gov/eeoc/newsroom/release/3-16-16.cfm; 

see also Public Input into the Proposed Revisions to the EEO-1 Report; Hearing Before the U.S. Equal Employment 

Opportunity, Agenda and List of Panelists (March 16, 2016) available at http://www.eeoc.gov/eeoc/meetings/3-16-

16.  
58

 Remarks of David S. Fortney, Esq. Addressing the Proposed Report of the Employer Information Report (EEO-

1). 

http://www.eeoc.gov/eeoc/newsroom/release/3-16-16.cfm
http://www.eeoc.gov/eeoc/meetings/3-16-16
http://www.eeoc.gov/eeoc/meetings/3-16-16
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C. Collecting Data by EEO-1 Job Categories Will Not Provide Useable Data  

 

Although NAS recommended that the EEOC not collect compensation by pay bands,
59

 

the proposed EEO-1 Report is proposing to collect compensation by pay bands within EEO-1 

Job Categories.
60

  Both David Fortney’s written
61

 and oral testimony
62

 at the EEOC public 

hearing pointed out that using EEO-1 Job Categories and the 12 salary pay bands will not 

provide the same results as a properly conducted pay analysis.
63

   

 

When questioned, 57% of The Institute Members said they did not believe that the 

proposed pay bands accurately capture and categorize employees within each of the EEO-1 pay 

categories.
64

  It is clear that use of the proposed 12 pay bands and the EEO-1 Job Categories will 

not provide the EEOC and OFCCP with accurate indicators of where there might be pay 

discrimination but rather is more likely to lead to additional wasted effort by agencies and 

employers alike.  
 

D. Requiring a Second W-2 Data Query Significantly Increases Burden 

 

The decision by EEOC to retain the September 30
th

 date for EEO-1 filing will require 

employers to create a separate W-2 for the sole purposes of the EEO-1 Report.
65

  Echoing the 

results of the Sage Report,
66

 the EEOC stated in support of its Report that “because payroll 

records are cumulative, generating reports at any given point in time should not be complicated 

for employers with automated payroll systems.”
67

  The W-2 data can be imported into a HRIS, 

and a data field can be established to accumulate W-2 data for the EEO-1.”
68

   

 

 The Institute surveyed its Members to determine what it would cost for them to create 

the additional W-2 statement per year as required by the Report.
69

  In response, the Members 

stated that they currently spend $16,388.64 annually compiling W-2s for their organizations.
70

  

Because mid-year earnings data required to complete the EEO-1must be extracted, vetted, and 

verified, despite the assertion in the Report that employers will simply be able to push a button 

to create the additional W-2, the Members know the burden is great and the costs high.
71

 

                                                           
59

 NAS Report at 89-90. 
60

 Report of the Employer Information Report (EEO-1) and Comment Request, 81 Fed. Reg. at 5113, 5117. 
61

 Remarks of David S. Fortney, Addressing the Proposed Report of the Employer Information Report (EEO-1) at 7-

8. 
62

 See supra Footnote 57. 
63

 Remarks of David S. Fortney, Addressing the Proposed Report of the Employer Information Report (EEO-1) at 7-

8; see also supra Footnote 57. 
64

 The U.S. Equal Employment Opportunity Press Release, EEOC Hears Wide Range of Views at Public Hearing on 

Proposed Changes to EEO-1 Form, (March 16, 2016) http://www.eeoc.gov/eeoc/newsroom/release/3-16-16.cfm; 

see also  Public Input into the Proposed Revisions to the EEO-1 Report; Hearing Before the U.S. Equal Employment 

Opportunity, Agenda and List of Panelists (March 16, 2016) available at http://www.eeoc.gov/eeoc/meetings/3-16-

16.  
65

 81 Fed. Reg. at 5117. 
66

 Sage Report at 7. 
67

 Id. 
68

 Id. 
69

 Members Survey Results, App. A at A-4. 
70

 Id. 
71

 Id. 

http://www.eeoc.gov/eeoc/newsroom/release/3-16-16.cfm
http://www.eeoc.gov/eeoc/meetings/3-16-16
http://www.eeoc.gov/eeoc/meetings/3-16-16
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First, as EEOC did reluctantly recognize, the majority of employers store W-2 data in a 

separate payroll system.  In fact, 88% of The Institute’s Members store W-2 data in a separate 

payroll system.
72

  Second, 79% of Members use their HRIS system to produce their current 

EEO-1 systems.
73

  For 74% of Members, their payroll and HRIS systems do not currently 

communicate with each other.
74

  So, in order to report W-2 data to EEOC, 75% of the Members 

will have to develop a new software system in order to provide the W-2 data with the EEO-1 

report.
75

  The anticipated cost to develop such new software system would be:
76

 

 

Hours:  Mean of 358.5 

   

Cost:  Mean of $33,466.67 

   

The costs in time and money may very well understate the actual costs for employers as 

they will have to blend records from two tax years into one document.  In addition to the 

unnecessary cost of requiring employers to produce a second W-2 solely to report to the EEOC, 

the second W-2 will not be representative of what any employee was paid in a particular full 

year and the EEOC will not be able to achieve the purposes for which it claims to need the 

information.  

 

E. Reporting Annualized Base Pay Would Be Less Burdensome 

 

Using annualized base pay would be significantly less burdensome for employers and 

would be a more accurate data analysis tool.  As discussed above, requiring employers to 

report W-2 earnings will require integration of contractors’ HRIS and payroll systems, costing 

employers’ significant time and money to blend W-2 data from two different calendar years 

found in separate employer computer systems.
77

  However, as David Fortney pointed out in its 

written and oral testimony for the EEOC’s Public Hearing, employees’ annualized base pay 

can be reported out of contractors’ HRIS.
78

  According to The Institute’s Member survey, 88% 

of the Members can report that annualized base pay out of their HRIS.
79

  For 79% of the 

Members, reporting annualized base pay/hourly rates would be less burdensome than to 

generate than W-2 earnings.
80

 

 

The use of annualized base pay will allow the employer to pull a report for EEO-1 

purposes and would solve the IT integration costs and burdens described above.  As previously 

discussed, the NAS recommended the EEOC collect data on rates of pay, not actual earnings.
81

  

                                                           
72

 Report of the Employer Information Report (EEO-1) and Comment Request, 81 Fed. Reg. at 5117. 
73

 Members Survey Results, App. A at A-4. 
74

 Id 
75

 Id.  
76

 Id. 
77

 Supra Section III. D.  
78

 Remarks of David S. Fortney, Esq. Addressing the Proposed Report of the Employer Information Report (EEO-

1); see also Public Input into the Proposed Revisions to the EEO-1 Report; Hearing Before the U.S. Equal 

Employment Opportunity, Agenda and List of Panelists (March 16, 2016) available at 

http://www.eeoc.gov/eeoc/meetings/3-16-16.  
79

 See Members Survey Results, App. A at A-4. 
80

 Id. 
81

 NAS Report at 89. 

http://www.eeoc.gov/eeoc/meetings/3-16-16
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Base pay offers a common comparator among all contractors, which is something that W-2 

earnings cannot achieve and is the only standardized data point that can provide meaningful 

calculations for what is envisioned in the Report.
82

  In contrast, W-2 type data is completely 

unstandardized and would lead to false indicators.  For example, imagine two employees 

earning $50,000 per year.  The employer uses a September 1 snapshot for the EEO-1 report.  

The first employee has been employed for over a year with a W-2 of $50,000, while the other 

employee was hired on August 31
st
 with a W-2 of $137.00  The second  employee would be 

categorized in band 1 ($19,239 and under) while the first employee would be reported in band 6 

($49,920 - $62,919).  This would lead to a false conclusion that the two employees are earning 

two different salaries.  Conversely, the reporting of base pay would lead to the proper and 

accurate conclusion that these two employees are earning the same amount.  Consistent with 

other types of similar reports and analyses, The Institute strongly recommends and urges the 

EEOC to modify the Report to require the reporting of annualized base pay as the standardized 

compensation data point. 
 

F. Annualized Base Pay Would Eliminate Hours Worked Requirement 

 

The reason the EEOC is collecting hours worked under its proposal is so the agency can 

compare hourly rates using W-2 data.
83

  However, using annualized base pay will eliminate the 

need to include “hours worked” and will significantly reduce the burden on employers.  The 

EEOC even recognizes that many employers do not track hours for exempt employees and asks 

for input on how such hours should be reported.
84

 

 

In The Institute’s Member survey, 54% responded that they do not track the hours of 

exempt employees.
85

  Of the Members who track the hours of exempt employees, 36% track 

only their exempt employees’ billable or chargeable hours with all non-billable hours not being 

tracked.
 86

  Therefore, only 9% of the Members responding have records of all the actual hours 

worked for exempt employees.
87

 

 

Generally, “hours worked” data is not kept in HRIS systems.  Currently for nonexempt 

employees, only 17% of Members kept the” hours worked” data in the HRIS system.
88

  For 

nonexempt employees, 54% house the hours worked data in their payroll system while 29% 

retain hours worked in a system separate from either their HRIS or payroll systems.
89

  It should 

be noted that of the Members responding, 8% do not track hours for their nonexempt 

employees.
90

 

 

As hours worked are not generally kept by employers for their exempt employees, the 

EEOC’s suggestion that employers use 40 worked per week for full-time exempt employees 

                                                           
82

 81 Fed. Reg. at 5117. 
83

 Report of the Employer Information Report (EEO-1) and Comment Request, 81 Fed. Reg. at 5117. 
84

 Id.  
85

 See Members Survey Results, App. A at A-3. 
86

 Id. 
87

 Id. 
88

 Id. 
89

 Id. 
90

 Id. 
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(2,080 hours per year) and 20 hours worked for part-time exempt employees (1,040 hours per 

year) would not provide the agency with accurate hours worked.
91

  The Institute recommends 

that the EEOC eliminate its burdensome proposal to collect hours worked and use annualize 

base pay instead. 

 

G. The Report Will Not Encourage Employers to Self-Audit Their Pay 

 
 The EEOC argued in the Report that the addition of pay data may encourage employers 

to self-monitor and comply voluntarily if they uncover pay inequities.
92

  When this question 

was asked of The Institute Members they responded resoundingly in the negative.
93

  

 

 95% reported they would not make pay adjustments based on the results of the EEO-1 

Report.
94

 

 Nevertheless, 65% expect that their companies will receive outside pressure to 

publicly release the EEO-1 Report.
95

 

 60% also anticipate that they will face pressure to make salary adjustments based on 

the difference between their results and the published industry standard.
96

 

 95% do not believe that making adjustments based on published industry standards is 

a valid reason for making salary adjustments.
97

  

 95% do not think the EEO-1 Report will provide utility to them.
98

 

 

So if one of the reasons the EEOC wants to implement the Report is to encourage 

employers to self-monitor their pay, the Report is not the correct vehicle.  If the EEOC really 

wants to encourage employers to self-monitor, The Institute would suggest that the agency add 

a Safe Harbor for those employers who annually self-monitor their compensation.  

 

V. CONFIDENTIAL PAY DATA  

 

Nothing in the Report discusses the steps the EEOC will use to ensure that the pay data 

will be secure.
99

  As previously mentioned, the NAS Report, in its last two recommendations, 

discussed the very confidential nature of compensation data and the need for EEOC to develop 

new ways to protect that confidentiality.
100

  Even the Sage report, stated that once compensation 

data is collected it will be “imperative” to assure private employers that the data collection is 

secure.
101

  However, the Report made no specific recommendations as to how EEOC will 

achieve this necessary goal.
102

  Despite the focus in both the NAS and Sage Reports, the Report 

                                                           
91

 81 Fed. Reg. at 5117. 
92

 Report of the Employer Information Report (EEO-1) and Comment Request, 81 Fed. Reg. 5115. 
93

 See Members Survey Results, App. A at A-5. 
94

 See Members Survey Results, App. A at A-5. 
95

 Id. 
96

 Id. 
97

 Id. 
98

 Id. 
99

 See generally Report of the Employer Information Report (EEO-1) and Comment Request, 81 Fed. Reg. 5113. 
100

 NAS Report at 90-91. 
101

 Sage Report at 107. 
102

  See generally Report of the Employer Information Report (EEO-1) and Comment Request, 81 Fed. Reg. 5113 
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does not discuss any additional protections it plans to provide for this highly confidential pay 

data.
103

 

 

A. EEOC Must Take Steps to Improve Data Security 

 

The NAS Report in its recommendations to EEOC stated that the agency should 

implement data protection techniques to protect the confidentiality of the pay data that the 

employers will be submitting.
104

 

 

The EEOC’s response both in the Report
105

 and in the Sage Report
106

 does not address 

the concerns raised by the NAS panel.
107

  As the EEOC learned in a 2012 meeting with EEOC 

survey respondents on the proposed EEO-1 Report changes, the primary concern of EEO-1 

respondents to the changes was the confidentiality of the data.
108

  The Institute strongly urges the 

agency to “implement[s] appropriate data protection techniques” as recommended by NAS.
109

 

 

B. The Agencies Need to Expand Title VII’s Data Protection 

 

NAS’s final recommendation to EEOC was to “seek legislation that would increase the 

ability of the agency to protect confidential data”
110

 and “specifically authorize data-sharing 

agreements with other agencies with legislative authority to enforce antidiscrimination laws and 

should extend Title VII penalties to non-agency employees.”
111

  Currently, only EEOC 

personnel are subject to criminal sanctions if EEO-1 data public is made public.
112

  When EEO-1 

data is transferred to OFCCP, the data is only protected by the Freedom of Information Act 

(“FOIA”).
113

 

 

The Institute urges that EEOC act on the NAS’s recommendation
114

 and join with 

OFCCP in seeking new legislative protections to extend the EEOC criminal sanctions to OFCCP 

and any others that receive data from the revised EEO-1 Report.
115

  As a result, The Institute 

believes that these legislative changes need to be enacted before the OFCCP and others receive 

pay data from the EEO-1 Report. 

 

  

                                                           
103

 Id.at 5118. 
104

 NAS report at 90-91. 
105

 81 Fed. Reg. at 5118. 
106

 Sage Report at 107. 
107

 NAS Report at 90. 
108

 Sage Report at 8-9. 
109

 Id. 
110

 NAS Report at 90. 
111

 Id. 
112

 Title VII, 42 U.S.C. § 2000e-8(e)(2015). 
113

 5 U.S.C. § 552(2009). 
114

 NAS Report at 90. 
115

 Report of the Employer Information Report (EEO-1) and Comment Request 81 Fed. Reg. at 5118. 
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VI. CONCLUSION 

 
The Institute and its Members thank the EEOC for the opportunity to submit this 

Comment.  The Institute looks forward to working with the agency to create regulations that 

are both effective and efficient both for the agency and for employers. 

 

 

 

  
 

The OFCCP Institute 

On behalf of the Members 
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Appendix A: OFCCP Institute Members Survey Results  

I. Company Data 
A. Industry – The Institute’s Consortium of Federal contractor survey respondents 

represents a diverse set of industries, including: 
1. Agriculture, Forestry, Fishing and Hunting 
2. Manufacturing 
3. Transportation and Warehousing 
4. Finance and Insurance 
5. Professional, Scientific, and Technical Services 
6. Administrative and Support and Waste 
7. Educational Services 
8. Health Care and Social Assistance 
9. Other Services (except Public Administration) 

B. Annual Revenue – the ranges in the following table represents the Consortium 
respondents’ annual revenue 

Revenue Ranges Response Percent Response Count 

Below $10MM 4.2% 1 
$10MM - $49.9MM 8.3% 2 
$50MM - $99.9MM 8.3% 2 

$100MM - $249.9MM 16.7% 4 
$250MM - $499.9MM 8.3% 2 
$500MM - $999.9MM 12.5% 3 

Over $1 billion 41.7% 10 
 

II. Employee Data – The total number of employees represented by the Consortium survey 
respondents is over 498,000 

1. Mean: 22,652 
2. Median: 5,500 
3. Percent of part-time employees 

1. Mean: 7% 
2. Median: 2% 

III. Establishment Data – the total number of establishments represented by the Consortium survey 
respondents is 8,965 

1. Mean: 408 
2. Median: 45 

B. Establishments over 50: 1,544 
1. Mean: 74 
2. Median: 24 

C. Establishments with fewer than 50: 7,663 
1. Mean: 348 
2. Median: 27 

 
 
 



 
 

D. EEO-1 Reports 
1. Total: 8,518 
2. Mean: 355 
3. Median: 33 

 Type 1 Type 2 Type 3 Type 4 Type 6 Type 8 Type 9 

Total 684 53 28 817 6,480 412 44 
Mean 86 3 2 58 540 69 6 

Median 11 1 1 26 18 15 3 
 

IV. Data Systems 
A. EEO-1 Report Data 

1. Approximately 79% of the Consortium respondents reported that HRIS houses 
and reports their EEO-1 report data 

2. Approximately 4% of the Consortium respondents reported that Payroll houses 
and reports their EEO-1 report data 

3. Approximately 17% of the Consortium respondents reported that another 
systems or method is used to house and report their EEO-1 report data 

B. W-2 Report Data 
1. Approximately 8% of the Consortium respondents reported that HRIS houses 

and reports their W-2 report data 
2. Approximately 88% of the Consortium respondents reported that Payroll houses 

and reports their W-2 report data 
3. Approximately 4% of the Consortium respondents reported that another system 

houses and reports their W-2 report data 
C. Hours Tracked 

1. Approximately 54% of Consortium respondents reported that they do not track 
the number of hours for exempt employees 

2. Approximately 8% of Consortium respondents reported that they do not track the 
number of hours for non-exempt employees 

3. Systems housing hours worked for exempt employees 
1. HRIS: 27% 
2. Payroll: 55% 
3. Other: 18% 

4. Types of hours tracked for exempt employees 
1. All: 55% 
2. Only billable: 36% 
3. Other: 9% 

5. Approximately 36% of Consortium respondents reported that hours tracked for 
exempt employees would not be an accurate report of all hours worked 

6. Systems housing hours worked for non-exempt employees 
1. HRIS: 17% 
2. Payroll: 54% 
3. Other: 29% 

 
 
 



 
 

V. Report Preparation and Burden Estimates 
A. Approximately 88% of Consortium respondents reported that base pay is housed within 

their HRIS 
B. Approximately 79% of Consortium respondents reported that base pay/hourly rates 

would be less burdensome to generate than W-2 type earnings for the EEO-1 report data 
C. Current estimated costs associated with generating current W-2 reports each year 

1. Mean: $16,388.64 
2. Median: $10,000 

D. Current number of hours and cost associates with generating the current EEO-1 report 
1. Hours 

1. Mean: 91.14 
2. Median: 40 

2. Cost 
1. Mean: $10,293.21 
2. Median $5,000 

E. Approximately 57% of Consortium respondents do not believe that the proposed pay 
bands accurately capture and categorize employees within each EEO-1 pay category 

F. Approximately 74% of Consortium respondents reported  that if their EEO-1 report data 
and W-2 data come from two different systems, those  systems do not communicate with 
each other 

1. This would require 75% of respondents to develop a new software system 
2. Anticipated cost of developing a new system 

1. Hours:  
a. Mean: 358.5 
b. Median: 225 

2. Cost 
a. Mean: $33,466.67 
b. Median: $20,000 

G. Estimated burden once the system is developed: 
1. Hours 

1. Mean: 156 
2. Median: 40 

2. Cost 
1. Mean: $8,918.75 
2. Median: $4,000 

H. Estimated burden during first full reporting cycle (2017) to complete Component 2 
1. Hours 

1. Mean: 254.67 
2. Median: 80 

2. Cost 
1. Mean: $34,469.38 
2. Median: $10,000 

I. Estimated annual burden to prepare and submit Component 2 each year thereafter 
1. Hours 

1. Mean: 87 
2. Median: 28 

 



 
 

2. Cost 
1. Mean: $7,863.83 
2. Median: $4,000 

J. The following departments were reported to assist with preparing and submitting the 
report: 

1. Compliance 
2. Legal 
3. IT 
4. General HR 
5. Payroll 
6. Finance and Accounting 
7. Diversity and Inclusion 

VI. Utility 
A. 95% of Consortium respondents reported that they did not think the Employee 

Information Report would provide utility 
B. 95% of Consortium respondents reported that they would not make pay adjustments 

based on the results of the report 
C. 65% of Consortium respondents anticipate that their company will receive outside 

pressure to publicly release the report 
D. 60% of Consortium respondents anticipate that they will face pressure to make salary 

adjustments based upon the differential between their company’s results and the 
published industry standard 

E. 95% of Consortium respondents reported that they did not think making adjustments 
based upon the published industry standard was a valid reason for making salary 
adjustments 

VII. EEO-1 Job Category 
A. Approximately 84% of Consortium respondents reported that it is common within their 

organization to have employees that are promoted, demoted, or transferred from one 
EEO-1 job category to another during the course of a year 

B. Approximately 84% of Consortium respondents reported that their company has 
individual establishments that file an EEO-1 report that have EEO-1 job categories with 
fewer than five individuals 

C. Approximately 81% of Consortium respondents reported that they were concerned that 
their data would not remain confidential due to the size of employee population in the 
EEO-1 category 

 

 

 

 

 

 

 



 
 

 

Appendix B: IRS Wage and Income Statement Forms (“W-2”)  
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 






































	2016-04-01 - The Institute Comment re EEO-1 Report
	Appendix- OFCCP Institute Comments on EEO-1 Report
	Appendix A- OFCCP Institute Members EEO-1 Survey Results Summary
	Appendix B- IRS W2 Forms




